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Is He the Wrong Man?  He said he murdered his grandmother-in-law, but the evidence points to someone else.  Why Richard Lapointe could be Connecticut’s most notorious case of false confession.
David R. Cameron

Richard Lapointe was given life without parole in 1992 for sexually assaulting and murdering Bernice Martin, his wife’s 88-year-old grandmother. Almost 20 years later, his conviction is still being challenged in the courts — most recently in Rockville Superior Court, where his petition for a new trial, called a habeas corpus trial, was argued last year — and many remain convinced he was wrongfully convicted.

On April 15, Superior Court Judge John J. Nazzaro denied Lapointe’s petition. Lapointe, who suffers from Dandy-Walker Syndrome, a malformation of the brain that results in physical and mental disabilities, was convicted largely on the basis of incriminating statements he made during an unrecorded nine-and-a-half-hour interrogation. However, evidence uncovered since his conviction, including some presented at last year’s habeas trial, suggests someone else may have committed the crime.

The murder of Bernice Martin

Martin was sexually assaulted and murdered in her apartment in the Mayfair Gardens elderly housing complex on North Main Street in Manchester in the early evening of Sunday, March 8, 1987. The killer pried open a locked screen door at the back of the apartment, grabbed a knife in the kitchen, attacked Martin, tore off her clothes, tied her up with strips of cloth torn from two shirts, sexually assaulted her with a blunt object, stabbed her in the abdomen, strangled her with pressure to one side of her neck and started a fire in her living room and kitchen.

The fire was called in at 8:27 p.m. — by Lapointe. He and his wife Karen and son Sean lived a few blocks from Martin. They were at home watching TV when Karen’s aunt called around 8 p.m. The aunt had called Bernice twice a few minutes earlier and got no answer. Worried, she asked Richard to check on her. He went over, knocked on the locked front door, got no response, went to a neighboring apartment, called the aunt and his wife, went back to Bernice’s, saw smoke coming from the door, went back to the neighbor and called 911.

Paulette DeRocco, of Manchester, was driving by the housing complex at about 8 that evening. She told police a man came running out of the driveway and into the street “like he was being chased by a pack of dogs.” She had to swerve to avoid hitting him. He ran through the nearby intersection and disappeared behind a building on the other side of the street. He was white, 35 to 40 years of age, 5 feet 10 or 11, medium build, wasn’t wearing glasses and had straight black disheveled hair. Lapointe is significantly shorter and smaller, wears thick glasses and, because of Dandy-Walker Syndrome, is unable to run fast.

The first suspect

Three days later, a man broke into a South Windsor home three miles away. He pried open a glass sliding door at the back of the house. He found a middle-aged woman alone in her bedroom. He beat her severely with a flashlight, tied her arms and ankles tightly with pieces of a sheet and sexually assaulted her with a metallic object. He was carrying sheets to a kerosene heater when he was interrupted by a family member who had been sleeping in another room. He punched the family member and fled.

The next day the South Windsor police arrested Frederick R. Merrill for the sexual assault. Merrill, 40, had a lengthy criminal record stretching back to the 1960s that included a number of violent crimes. He had been seen the previous weekend at Kelly’s Pub on North Street in Manchester, around the corner and up the street from Bernice Martin’s housing complex. He fit DeRocco’s description of the man she saw running “like he was being chased by a pack of dogs.” 

Merrill had a history of escapes from jail and was held in the state’s maximum-security facility in Somers. The Manchester police planned to question him about the Martin assault and murder. But before they could, he escaped — one of the very few ever to escape from Somers — and disappeared.

Richard Lapointe, suspect

After Merrill disappeared, the Manchester police turned their attention elsewhere. Two years later, they focused on Lapointe, the little man with the big head who was married to Martin’s granddaughter and was thought by many to be, in the politically-incorrect language of the period, “retarded.”

The police had what they thought was an important clue — a semen stain on Martin’s bedspread. Analysis revealed it came from a man who had Type A blood and was a secretor — meaning the antigen in his blood was secreted into other bodily fluids. The semen was aspermatic, which suggested the man may have had a vasectomy.

The police learned Lapointe had a vasectomy after the birth of his son. In June 1989, they asked him for a saliva sample. It revealed he had Type A blood and was a secretor. On July 4, 1989, they interrogated him for nine and a half hours. Although police had recording equipment — indeed, that afternoon one of the detectives who interrogated him, Michael Morrissey, had secretly recorded a long interview with his wife Karen Lapointe — they didn’t record the interrogation.

The confession

The result was three short statements written by detectives and signed by Lapointe. The first consisted of two sentences: “On March 8, 1987, I was responsible for Bernice Martin’s death and it was an accident. My mind went blank.”

In the second, he said: “I was at Bernice’s apartment with the dog. We were both there together and the time was right. I probably made a pass at her and she said no. So I hit her and I strangled her. If the evidence shows that I was there, and that I killed her, then I killed her, but I don’t remember being there. I made a pass at Bernice because she was a nice person and I though [sic] that I could get somewhere with her. She was like a grandmother to me, that I never had.”

In the third: Lapointe said he went to Martin’s apartment, had a cup of coffee, went to the bathroom, saw her standing in the bedroom wearing a pink house coat, grabbed her around the waist, threw her on the bed, took off her underwear, sexually assaulted her and then, when she said she was going to tell Karen, went to the kitchen, got a knife and stabbed her. The third statement ends with this: “The rest of the incident I do not recall although I admit to having strangled her.”

In separate notes, Det. Morrissey, who obtained the third and most detailed statement, reported that, after saying he had walked to Martin’s apartment and had a cup of coffee, Lapointe said he was suffering from a “blackout” and couldn’t remember the rest of the details. “Then he totally recanted the previous statements and said he had never gone to the apartment.” Lapointe resumed the account, only to stop, saying again he was suffering from a “blackout” and couldn’t recall any of the details. After going to the bathroom, he started again but soon was suffering from another “blackout.”

Aside from the several “blackouts,” the total recantation and the fact that at one point he said, “If the evidence shows that I was there, and that I killed her, then I killed her, but I don’t remember being there,” Lapointe’s purported statements are replete with details that don’t square with the facts. No pink housecoat was found at the scene. Martin was sexually assaulted in a different manner than the one he described. She was stabbed on the bed, not, as he said, on the living room couch. The medical examiner said she died because of pressure from a blunt object to one side of her neck and smoke inhalation, not, as Lapointe indicated, with hands.

The interrogation concluded at 1:30 a.m. Lapointe was allowed to go home. He was arrested later that day.

What about Merrill, the initial suspect? By then, he was serving a 12-year sentence in Canada for several break-ins and assaults, including sexual assaults. A month after Lapointe was arrested, a Manchester detective spoke with an inspector in the state’s attorney’s office in Hartford who said Merrill had type AB blood, which excluded him as the source of the semen stain on Martin’s bedspread. The basis for the inspector’s statement has never been revealed in court.

After completing his sentence, Merrill was returned to the state.  In March 2003, he pleaded guilty to the South Windsor assault and is currently serving a 20-year sentence.

The trial

Many have incriminated themselves, confessed and even pleaded guilty to crimes they did not commit. The Innocence Project has found there was a “false confession” in 25 percent of more than 270 convictions thrown out because DNA evidence tied someone else to the crime.

But Lapointe was tried in 1992, long before the phenomenon of “false confessions” was understood by prosecutors, public defenders and the public. Despite evidence pointing to someone else — a pubic hair on Martin’s sweater that did not come from Lapointe or the victim and a pair of large gloves found in the bedroom, one on the floor, the other at the head of the bed, on which there were hairs from Martin’s head — the jury lost no time in convicting him, largely, jurors said, because of his confession.

At the trial, Lapointe said he signed the first two statements so he could go to the bathroom. He said he recanted when he came back. He said he signed the third because, “I figured if I signed the statements, I could leave.”

The state sought the death penalty but the jury opted for life without parole. The judge, who among other things did not allow Paulette DeRocco to testify on the grounds the defense hadn’t established a basis for third-party culpability, added 60 years for good measure. After the Connecticut Supreme Court affirmed the conviction in 1996, Lapointe filed a habeas petition for a new trial. The petition was rejected in 2000 and he filed another, claiming ineffective assistance by his counsel in the first habeas hearing.

The habeas petition

In 2007, after four days of trial, Superior Court Judge Stanley T. Fuger, Jr., acting on a motion by the state, dismissed the petition. Two years later, the Appellate Court reversed a portion of Fuger’s decision. It concluded he improperly dismissed Lapointe’s claim that his first habeas counsel provided ineffective assistance by failing to allege the state withheld exculpatory evidence — a Manchester detective’s notes, based on a conversation with two arson experts, that indicated the fire in Martin’s apartment may have been set around 7:45 to 7:55 p.m.

In her secretly-recorded interview, which wasn’t played at the original trial, Karen Lapointe said Richard was home watching TV from 7 p.m. until he left to check up on Martin after 8 p.m. If the fire was set at 7:45 to 7:55 p.m., or indeed anytime after 7 p.m., he had an alibi.

The Appellate Court also concluded Fuger improperly dismissed Lapointe’s claim that his first habeas counsel provided ineffective assistance by alleging the trial counsel had failed to use available evidence to establish the unreliability of Lapointe’s confession. The case was remanded to the habeas court and a new judge, John J. Nazzaro, heard arguments on the remanded issues over nine days last year.

Nazzaro’s decision

The courts have made it exceptionally difficult for a habeas petitioner to prevail on a claim of ineffective assistance. The counsel’s performance must not only have been deficient but must have involved errors so serious as to deprive the person of a fair trial. In evaluating the claim, a judge must consider the conduct from the counsel’s perspective at the time, without hindsight and must indulge a strong presumption that it falls within the wide range of reasonably effective assistance.

Applying that standard, Nazzaro concluded Lapointe’s first habeas counsel did not provide ineffective assistance. Regarding the detective’s notes about the “burn time” of the fire, he ruled they weren’t exculpatory. He rejected the testimony of two experts who concluded the fire burned 45 minutes to an hour before its discovery and endorsed the testimony of an expert presented by the state who said it could have been started anytime between 5:45 p.m., when Martin was last seen, and 7:45 p.m., when her daughter called.

Regarding the trial counsel’s alleged failure to use available evidence to establish the unreliability of Lapointe’s confession, Nazzaro endorsed the state’s argument that the jury was presented with the evidence and any failure to emphasize it was not so serious as to deprive Lapointe of the counsel guaranteed by the Sixth Amendment. He went on to say: “This court will neither revisit nor relitigate the voluntariness of the petitioner’s statements to the Manchester police” — in effect, refusing to consider the possibility that Lapointe was pressured, threatened or otherwise induced to confess.

The actual innocence claim

Lapointe’s lawyers also put forward a claim that he was actually innocent based on DNA evidence obtained from the gloves on and beside Martin’s bed and the pubic hair on the sweater she had been wearing. A forensic specialist testified that she scraped the inside layers of the gloves and, using a technique known as Low Copy Number analysis, which can produce a DNA profile from a small number of cells, obtained a mix of at least three partial profiles. None matched Lapointe.

Another DNA specialist testified that, although the pubic hair did not have its root, which contains the complete DNA, it did contain the individual’s mitochondrial DNA (mtDNA) — the DNA contributed by an individual’s mother. A comparison revealed the hair came from someone other than Martin or Lapointe.

The Connecticut Supreme Court, in Miller v. Commissioner of Correction (1997), ruled that a habeas petitioner who claims to be innocent must present “clear and convincing evidence” he is actually innocent and must establish that, after considering all of the evidence, no reasonable fact-finder would find the petitioner guilty. It said: “The clear and convincing standard of proof is substantially greater than the usual civil standard of a preponderance of the evidence, but less than the highest legal standard of proof beyond a reasonable doubt.”

Nazzaro concluded that, although the DNA evidence excluded Lapointe, it did not constitute “clear and convincing evidence.” He said the results obtained from the analysis of the gloves were unreliable because they had been tried on by at least one individual after Lapointe was convicted and because of the sensitivity of the LCN technique. Such results, he said, “by definition are not clear and convincing evidence of the petitioner’s innocence.”

Because Low Copy Number DNA analysis is based on a smaller number of cells than other methods, the results are more prone to stochastic error and less reliable than methods that rely on larger numbers of cells. And there can be no doubt the gloves were contaminated; members of the public are allowed to inspect and handle evidence in a case after a conviction and some individuals tried on the gloves at various times.

Nevertheless, the fact remains that three partial DNA profiles were found in the gloves. No evidence was presented that all of them came from individuals who tried on the gloves after Mar. 8, 1987. And no plausible explanation has ever been given for why, other than having been worn by the attacker, the gloves, with strands of Martin’s hair on them, were on and beside her bed that evening.

As for the mtDNA analysis of the pubic hair, Nazzaro said that, since it could not be determined how the hair ended up on the sweater, it did not constitute clear and convincing evidence of Lapointe’s innocence. While it could have come from the perpetrator, “it also is possible that the transfer occurred in some manner unassociated with the attack on the victim.”

Next steps, last words 
Lapointe’s lawyers will appeal Nazzaro’s decision. That process will take two or three years. In the meantime, however, the state now has forensic evidence that someone other than Lapointe may have assaulted and murdered Bernice Martin. Rather than turning a blind eye to that evidence, it should conduct additional forensic tests on the evidence in the case.  For example, it should compare the partial DNA profiles obtained from the gloves and the mtDNA profile obtained from the pubic hair with each other and with the profiles in the state’s DNA database. 

It should also examine the ligatures used to tie up Martin for the presence of “touch DNA” from skin cells left by the perpetrator as he tied her up.  One of the most persuasive pieces of evidence contributing to the recent conviction of Pedro Miranda for the murder of Carmen Lopez in Hartford in 1988 – a murder for which Miguel Roman was wrongfully convicted and spent 20 years in prison – was Miranda’s DNA inside the knot of the ligature tied around her neck.  

Perhaps the last and best words on the case are those of former Manchester Police Capt. Joseph H. Brooks, who was in charge of the Martin investigation at the time Lapointe was interrogated and arrested. Last year, he told Donald Connery, one of the country’s foremost experts on false confessions, that, “Richard’s conviction has always troubled me. The whole thing made no sense. In the last few years, I have studied old files and every case document I could find. My inescapable conclusion is that Richard Lapointe had nothing to do with the murder of Bernice Martin.”

After Nazzaro’s decision, Brooks told Connery, “This latest outcome for Richard is as much a perversion of justice as all the proceedings against this man. He was convicted on lies, violations of the law, and a failure to understand his mental limitations." 

David R. Cameron is a professor of political science at Yale University. He writes from time to time about criminal justice issues including the use of DNA to solve cold cases and overturn wrongful convictions.
